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I.  Any person aggrieved by this Order-In-Appeal issued under the Central Excise Act
1944, may file an appeal or revision application, as the one may be against such order, to the
appropriate authority in the following way :
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Revision application to Government of India :
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(i) A revision application liés to the Under Secretary, to the Govt. of India, Revision
Application Unit Ministry of Finance, Department of Revenue, 4" Floor, Jeevan Deep Building,
Parliament Street, New Delhi - 110 001 under Section 35EE of the CEA 1944 in respect of the
following case, governed by first proviso to sub-section (1) of Section-35 ibid :

(i) uﬁmﬂaﬁaﬁriﬁqmﬁﬁmﬁﬁéﬁmwﬁﬁﬁﬂﬂwmmmﬁﬁmm WUGRTR |
m@mﬁwamﬁgﬂmﬁ,m%ﬁmﬁmmmﬁﬁaﬁa‘gmﬂmﬁﬁmﬂwﬁwﬁﬁ

ESi
e B ufear @ IR &% 8

(ii) In case of any loss of goods where the loss occur in transit from a factory o a
warehouse or to another factory or from one warehouse to another during the course of
processing of the goods in a warehouse or in storage whether in a factory or in a warehouse.
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(b) In case of rebate of duty of excise on goods exported to any country or territory outside

India of on excisable material used in the manufacture of the goods which are exported to any
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country or territory outside India SR
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(c) In case of goods exported outside India export to Nepal or Bhutan, without payment of
duty.
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(d) Credit of any duty allowed to be utilized towards payment of excise duty on final products

under the provisions of this Act or the Rules made there under and such order is passed by the
Commissioner (Appeals) on or after, the date appointed under Sec.109 of the Finance (No.2) Act,

1998.
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The above application shall be made in duplicate in Form No. EA-8 as specified under

Rule, 9 of Central Excise (Appeals) Rules, 2001 within 3 months from the date on which the order
sought to be appealed against is communicated and shall be accompanied by two copies each of
the OIO and Order-In-Appeal. It should also be accompanied by a copy of TR-6 Challan
evidencing payment of prescribed fee as prescribed under Section 35-EE of CEA, 1944, under
Major Head of Account.
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The revision application shall be accompanied by a fee of Rs.200/- where the amount involved is
Rupees One Lac or less and Rs.1,000/- where the amount involved is more than Rupees One

Lac.
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Appeal to Custom, Excise, & Service Tax Appellate Tribunal.
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Under Section 35B/ 35E of CEA, 1944 an appeal lies to :-
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To the west regional bench of Customs, Excise & Service Tax Appellate Tribunal
(CESTAT) at 2™ floor, Bahumali Bhavan, Asarwa, Ahmedabad-380016 in case of appeals other
than as mentioned in para-2(i) (a) above.
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The appeal to the Appellate Tribunal shall be filed in quadruplicate in form EA-3 as
prescribed under Rule 6 of Central Excise(Appeal) Rules, 2001 and shall be accompanied against
(one which at least should be accompanied by a fee of Rs.1,000/-, Rs.5,000/- and Rs.10,000/-
where amount of duty / penalty / demand / refund is upto 5 Lac, 5 Lac to 50 Lac and above 50 Lac
respectively in the form of crossed bank draft in favour of Asstt. Registar of a branch of any
nominate public sector bank of the place where the bench of any nominate public sector bank of
the place where the bench of the Tribunal is situated
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In case of the order covers a number of order-in-Original, fee for each O.1.O. should be
paid in the aforesaid manner not withstanding the fact that the one appeal to the Appellant
Tribunal or the one application to the Central Govt. As the case may be, is filled avyaid
scriptoria work if excising Rs. 1 lacs fee of Rs.100/- for each. =
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One.copy of application or O.1.0. as the case may be, and the order of the adjournment
authority shall beer a court fee stamp of Rs.6.50 paisa as prescribed under scheduled-I item of
the court fee Act, 1975 as amended.
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Attention in invited to the rules covering these and other related matter contended in the
Customs, Excise & Service Tax Appellate Tribunal (Procedure) Rules, 1982.

(6) mm_;w,mamgwwmmm(mmﬁm¢mﬁ
FET 3cUTE Yo AT, 1epy T 39 ¥ et e U(TEAT-R) HRATATH 088(90¢Y HY
TEAT 39) AT o.0¢ 0ty T Y Reciy arfarferas, eegy i ey ¢3 & aiaeta QareT F ot ST
m‘é%,mﬁ%ﬁﬁﬁ-ﬁmmﬁaﬁ&aaﬁﬁ:ww%ﬁaﬁamﬁmﬁmﬁ
3nTET & far g FIS WU HARF A 8
Y SeUTE [od Ua VATHT 3 Jferater « AT R T e 7 A oyt e ¥

(i) grT 11 3 F iea e &

(i)  Qerde sram i off 7 T A
i) dede e PrawEel & B 6 F ada o WA

_, 3ot gersf o P 5w a3 wrauTe Rediy (& 2) e, 2014 % IRFeT A g et ardieiy
wriRrETY & waar Rramreier wuaTe 3ol wd rfier FY #IL T EA

For an appeal to be filed before the CESTAT, it is mandatory to pre-deposit an amount
specified under the Finance (No. 2) Act, 2014 (No. 25 of 2014) dated 06.08.2014, under
section 35F of the Central Excise Act, 1944 which is also made applicable to Service Tax
under section 83 of the Finance Act, 1994 provided the amount of pre-deposit payable would

be subject to ceiling of Rs. Ten Crores,
Under Central Excise and Service Tax, “Duty demanded” shall include:

(1) amount determined under Section 11 D;
(i) amount of erroneous Cenvat Credit taken;
(iii) amount payable under Rule 6 of the Cenvat Credit Rules.

SProvided further that the provisions of this Section shall not apply to the stay
application and appeals pending before any appellate authority prior to the
commencement of the Finance (No.2) Act, 2014.
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(6)()) In view of above, an appeal against this order shall lie before the Tribunal on payment of
10% of the duty demanded where duty or duty and penalty are in dispute, or penalty, where
penalty alone is in dispute.”

Il.  Any person aggrieved by an Order-in-Appeal issued under the Central Goods and Services
Tax Act, 2017/Integrated Goods and Services Tax Act, 2017/Goods and Ser_vices Tax
(Compensation to States) Act, 2017, may file an appeal before the appropriate authority.
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ORDER-IN-APPEAL
M/s. Hitachi Home & Life Solution (I) Ltd., Karannagar, Tal-Kadi,
Mehsana (henceforh, “appellant”) has filed the present appeal against
the Order-In-Original No.AHM-CEX-003-ADC-JN-013 to 017-18-19 dated
31.12.2018 (henceforth,“impugned order”) issued by the Additional
Commissioner, Cenfral GST & CX, Gandhinagar(henceforth, “adjudicating

authority").

5 The facts of the case, in brief, are that the appeliant, a
manufacturer of Room/Split/Package type Air Conditioners falling under
chapter head 8415 of the schedule to Central Excise Tariff Act, 1985 and
parts thereof having Central Excise Registration for the same as well as
Service Tax Registration. On scrutiny of record, it was observed that
Cenvat credit of ihpu’r service availed by the appellant on ‘maintenance
& repair' service provided by their Authorized Dealer/Franchisees to the
customers during warranty period of the product were not admissible to
them. The show cause notices issued for recovery of such Cenvat credit
availed during the period from April 2013 to March 2016 were decided

under impugned order disallowing the same.

3 Aggrieved, the appellant preferred this appeal contesting inter alia,
that the department's appeal in the appellants own case on the issue
was dismissed under order dated 07.09.2017 by the fribunal; that tax
appeal filed by the deparfment against said decision of Tribunal was also
dismissed on monetary limit ground by Hon’ble High Court of Gujarat and
herce impugned order is not maintainable; that question of availing
credit arose because payment was made by service provider; that the
fact that actual repairing is done to the goods of customer, it does nof
mean that service is provided to them; that tribunal in case of
CCE,Mumbai v/s GTC Ind Ltd reported in 2008(12)STR 468(Tri-LB) held that
in principle, credit of tax on those taxable services would be allowed that
go to form a part of the assessable value of which excise duty is paid; that
cost of warranty charges is included in total cost; that when the cost
includes the service, the service becomes input service and hence credit
is admissible: that the definition of ‘input service' not only covers services
which falls in substantial part, but covers services which are covered
under inclusive part of the definition; that the definition of ‘input service’

includes services used in relation to business of manufacturi the final
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Ltd., it cannot be said that the definition of ‘input service’ is restricted to
the services used in relation o manufacture of final products, because it is
wider than definition of ‘input’. The service in question is covered under
the inclusive part of the definition; that the substantive part of the
definition of ‘input service' covers services used directly or indirectly in
relation to manufacture of the final product, whereas the inclusive part
covers various services used in relation to the business of manufacturing
the final products; that the definition of ‘input service' is not restricted to .
services used in or in relation to manufacture of final product but extends
to all services used in relation fo the business of manufacturing the final
product; that the services are covered mainly by the clause 'activities

relating to business'.

4, That services like advertisement, sales promotion, market research
___.efc have no relation with manufacturing activity even then credit is
specifically permitted. therefore, definition itself envisages host of activities
not having nexus directly or indirectly with manufacturing activity and
despite this credit is permiésible and hence interpretation of the
department not allowing credit is incorrect: that impugned services is very
much essential for business; that the definition does not authorize the
department to sit in judgment over the business decision of the
organization and cannot apply yard stick of whether a particular
activity/expenditure is essential or not and therefore, such expenses are
covered as activities relating to business; that when component of cost is
included in value for payment of duty, tax paid should be available as
credit: they relied on case law Collector of C.Ex v/s Rajasthan State
Chemical Works 1991 (55) ELT 444(SC), Union Carbide India Ltd v/s CCE,
Calcutta 1996 86 ELT 613 for interpretation of the word “in relation to
manufacture”; that cenvat credit is available even where input service
are received in head office/regional office or any other place of business
of manufacture; that expenditure commercially required with a view to
benefit the trade, will be allowed as deduction under section 37 of IT
Act,1961: that services received and commercially required to benefit of

business of manufacture is covered under ‘activities relating to business.

Eic;

appeal.
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6. | have carefully gone through the facts of the case on records,
grounds of appeal in the Appeal Memorandum, oral and written
submissions made at the time of personal hearing. The appeal documents
were also sent to jurisdictional Commissionerate for comments. However,
no comments have been received so far. | further observe that The issue
requiring determination is whether cenvat credit of input service on
‘maintenance & repair’ service provided by authorized
dealer/franchisees to the customers during warranty period of the
product was admissible to the appellant or not. | observe that cenvat
credit availed were denied to the appellant on the grounds that actual
service were provided by the authorized dealer/franchisees to the
customers and not to the appellant, said service were not used by
appellant for providing output service and authorized dealer/franchisees
paid service tax because they were liable to pay the same. In order to
avail cenvat credit of input service, it is essential for any service to fall
under the criteria of ‘input service' as defined under Rule 2(l) of Cenvat

Credit Rules,2004 which is reproduced below:

[(]) “input service” means any service, -
(i) used by a provider of [output service] for providing an output service; or

(i1) used by a manufacturer, whether directly or indirectly, in or in
relation to the manufacture of final products and clearance of final products
upto the place of removal,

and includes services used in relation to modernisation, renovation or repairs of a
factory, premises of provider of output service or an office relating to such factory
or premises, advertisement or sales promotion, market research, storage upto the
place of removal, procurement of inputs, accounting, auditing, financing,
recruitment and quality control, coaching and training, computer networking, credit
rating, share registry, security, business exhibition, legal services, inward
transportation of inputs or capital goods and outward transportation upto the place
of remaval;

[but excludes], -
[(A) service portion in the execution of a works contract and construction services
including service listed under clause (b) of section 66E of the Finance Act

(hereinafter referred as specified services) in so far as they are used for -

(a) construction or execution of works contract of a building or a civil
structure or a part thereof; or

(b) laying of foundation or making of structures for support of capital goods,
except for the provision of one or more of the specified services; or]

[(B) [services provided by way of renting of a motor vehicle], in so far as they
relate to a motor vehicle which is not a capital goods; or

[(BA) service of general insurance business, servicing, repair and maintenance, in
so far as they relate to a motor vehicle which is not a capital goods, except when

used by -
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(a) a manufacturer of a motor vehicle in respect of a motor vehicle
manufactured by such person; or

(b) an insurance company in respect of a motor vehicle insured or reinsured by
such person; or]

(©) such as those provided in relation to outdoor catering, beauty treatment,
health services, cosmetic and plastic surgery, membership of a club, health and
fitness centre, life insurance, health insurance and travel benefits extended to
employees on vacation such as Leave or Home Travel Concession, when such
services are used primarily for personal use or consumption of any employee;]

[Explanation. - For the purpose of this clause, sales promotion includes services
by way of sale of dutiable goods on commission basis.]

7 So far as admissibility of credit on input service by manufacture is
concerns, plain reading of above definition stipulates that it must be used
by a monufoc’rurér, whether directly or indirectly, in or in relation to the
manufacture of final products and clearance of final products upto the

place of removal.

8. In addition to that it also includes services used in relation to
modernisation, renovation or repairs of a factory or office relating to such
factory and services used in relation to advertisement or sales promotion,
market research, storage upto the place of removal, procurement of
inputs, accounting, auditing, financing, recruitment and quality control,
coaching and training, computer networking, credit rating, share registry,
security, business exhibition, legal services, inward transportation of inputs

or capital goods and outward transportation upto the place of removal.

9. | observe that the said list of the services provided under fthe
definition is not exhaustive as well as the fact that ‘maintenance & repair’
is not figuring therein, the matter of admissibility of cenvat credit on the
same to the appellant in the capacity of manufacturer needs to be
examined in light of its use only. | also observe that cenvat credit on the
service in question was held inadmissible to the Oppellc:mf by the

adjudicating authority on the three grounds i.e.(i) actual service were

provided by the authorized dealer/franchisees to the customers and not

to the appellant (i) said service were not used by appellant for providing

output service and (iii) authorized dealer/franchisees paid service fax

because they were liable fo pay the same. In view of this backdrop, it

needs fo be determined whether the adjudicating authority was right in

denying the credit on said three count and the grounds advanced by the

appellant are acceptable or not.

10.1 | observe that the present appeal can be justified by addres n e
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individually. So far as the ground(i) i.e actual service were provided by the ¢

authorized dealer/franchisees to the customers is concerned and (ii)

service were not used by appellant for providing output service above

are concerned, | observe that the appellant has not disputed the fact
that said service were not provided by dealer/franchisees to their
customers. The flow of the service ‘maintenance & repair’ took place from
authorized dealer/franchisees to the customers of the appellant only. In
other word, it remained an undisputed fact that the manufacturer
appellant has not received service in question directly. The appellant has
also not claimed that said service was received by them directly.
Therefore, it further needs to be ascertain whether said service was
received by the appellant indirectly and if so does it qualify to be
considered as ‘input service' in term of Rule 2(I) of Cenvat Credit
Rules,2004. In order to arrive at the conclusion that said service was used

indirectly by the appellant in or in relation to the manufacture of final

products and clearance of final products upto the place of removal, the .

nexus of the said service and the product manufactured/cleared needs
to be established. Looking to the nature(and name) of the service in
question, indisputably it turn out to be an after sale service. Therefore, |
observe that the same is not used indirectly by the appellant in_or in

relation to the manufacture of final products and clearance of final

products upto the place of removal. This observation makes it clear that

the service is not covered in part (i) of the definition which considers as
‘input service' to those services which are used by the manufacturer
whether directly or indirectly, in or in relation to the manufacture of final

products and clearance of final products upto the place of removal. .

10.2 Further, the ‘maintenance & repair’ service is also not figuring in the
list of other services included in the list at the end of part (i) of the

definition. Said phrase further reads as under;

“ and includes services used in relation to modernisation, renovation or repairs of
factory, premises of provider of output service or an office relating to such factory
or premises, advertisement or sales promotion, market research, storage upto the
place of removal, procurement of inputs, accounting, auditing, financing,
recruitment and quality control, coaching and training, computer networking, credit
rating, share registry, security, business exhibition, legal services, inward
transportation of inputs or capital goods and outward transportation upto the place
of removal;”

10.3 Since the above phrase starts with - and includes the services use in

relation to...... | observe that said list of services are exhaustive and it
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and clearance of final products upto the place of removal meaning thereby
that claim of any service as ‘input service' under this phrase needs to be
considered only if name of said service is mentioned therein or it is used in
relation to services mentioned in the said list which s
exhaustive/complete. | observe that the ‘maintenance & repair’ service is
neither mentioned in said list nor used in relation to services mentioned in
said list, the same do not qualify to be considered as ‘input service' in
term of Rule 2(l) of Cenvat Credit Rules,2004.

10.4 In view of above observations, the further argument of the
appellant that the definition of ‘input service’ not only covers services
which falls in substantial part, but covers services which are covered
under inclusive part of the definition; that the substantive part of the
definition of 'input service' covers services used directly or indirectly in
relation to manufacture of the final product, whereas the inclusive part
covers various services used in relation to the business of manufacturing
the final products etc do not deserve merit and cannot be accepted. It is
also pleaded by the appellant that when the cost includes the service,
the service becomes input service and hence credit is admissible.
However, | observe that for considering any service as ‘input service’
eligible for availing cenvat credit, the first and primary qualification is that
it must fall under the definition of ‘input service' as provided under 2(l) of
Cenvat Credit Rules,2004 which the service in question has not satisfied.
Therefore, consideration of said service with reference to other
parameters related to inclusion of ifs cost efc becomes secondary and
cannot be considered as the service didn't qualify in primary parameter
of definition. Further, the appellant has not made arguments with
reference to the third/last count related to the observation of the
adjudicating authority that authorized dealer/franchisees paid service tax

because they were liable to pay the same and hence the finding of the

adjudicating authority in this regard also stands affirm.

11.  The appellant further contested that the definition does not
authorize the department to sit in judgment over the business decision of
the organization and that the department cannot apply the yardstick of

whether a porficulor octiviiy/expendi’iure is essential or not. Said argument
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cases. It is one of the argument of the appellant that cenvat credit is .
available even where the input service are received in Head Office or ;
any Regional Office or any other place of business of the manufacturer. In

view of the observation that the service in question could not qualify as

‘input service', the argument of the appellant is not acceptable. Further,

the argument of the appellant that the expendciture commercially

required with a view to benefit the trade, will be allowed as deduction

under section 37 of IT Act, 1961 are irrelevant in as much availability of

cenvat credit on input service in question is governed by the provisions of

Cenvat Credit Rules,2004. A further argument that services received and
commercially required to benefit of business of manufacture is covered

under 'activities relating to business' are also not acceptable as the

service in question failed to be qualify as 'input service’. The case laws

cited by the appellant in support of their claim are on different footage,

cannot be made applicable to the present case. It is also pleaded that

the department’s appeal in the appellants own case on the issue was . i
dismissed under order dated 07.09.2017 by the tribunal and further
pleaded that the tax appeal filed by the depar'ment against said
decision of Tribunal was also dismissed on monetary limit ground by
Hon'ble High Court of Gujarat and hence impugned order is not
maintainable. In this regard | observe that since Hon'ble High Court has
dismissed the tax appeal on monetary limit ground and not on merit, ratio
of the same cannot be applied in a case of impugned order which is

found maintainable on merit.

12.  In view of the observations above, the impugned order does not .

require any interference. The grounds advanced by the appellant are not

acceptable. The appeal filed by the appellant is rejected.

13, srfiereat gTeT &5t 1 TS ardier w7 FveTeT SuTrn a<ien # AT ST 2l
The appeal filed by the appellant stands disposed of in above terms.
(Gopi Nath) \Q’

Commissioner, CGST(Appeals)
Date:
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By R.P.A.D.

To,

M/s. Hitachi Home & Life Solution (I) Ltd.,

Hitachi Complex,Karannagar, Tal-Kadi,Dist-Mehsana.

Copy to:
1. The Principal Chief Commissioner of Central Tax, Ahmedabad Zone.
2. The Commissioner of Central Tax, Gandhinagar.

3. The Additional Commissioner, Central Tax (System),Gandhinagar.

4. The Asstt./Deputy Commissioner, CGST Division-IV,Gandhinagar.

5. Guard File.

6. P.A.File
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